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1. APPEAL & ERROR — REVIEW OF TRIAL COURT’S DENIAL OF POST-CON-
VICTION RELIEF — WHEN REVERSED ON APPEAL. — A trial court’s
denial of post-conviction relief will be reversed only if its findings
are clearly erroneous or clearly against the preponderance of the
evidence.

2. ATTORNEY & CLIENT — CLAIM OF INEFFECTIVE ASSISTANCE OF COUN-
SEL — STANDARD OF REVIEW. — Claims of ineffective counsel must
be examined in light of the standard set in the Strickland case; that
standard provides a two-prong test that must be met: (1) the defi-
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cient performance of counsel must have resulted in errors so seri-
ous that counsel was not functioning as “counsel” guaranteed by
the Sixth Amendment, and (2) prejudice resulted which deprived
the petitioner of a fair trial; there is a strong presumption that trial
counsel’s conduct falls within the wide range of reasonable pro-
fessional assistance, and the petitioner alleging differently has the
burden of overcoming that presumption; in assessing trial coun-
sel’s performance, every effort is made to eliminate the distorting
effects of hindsight.

3. ATTORNEY & CLIENT — MATTERS OF TRIAL TACTICS AND STRATEGY
ARE NOT GROUNDS FOR POST-CONVICTION RELIEF. — Matters of trial
tactics and strategy, which can be matters of endless debate by
experienced advocates, are not grounds for post-conviction relief.

4. ATTORNEY & CLIENT — COUNSEL’S DECISION THAT COMPANION/MUR-
DERER NOT BE DECLARED AN ACCOMPLICE WAS ONE OF STRATEGY —
COUNSEL COULD NOT BE DECLARED INEFFECTIVE FOR FAILING TO PRE-
SENT A DEFENSE THEORY ENTIRELY INCONSISTENT WITH THE APPEL-
LANT’S DENIAL OF ANY INVOLVEMENT IN THE MURDER. — The appel-
lant’s counsel testified that he believed that the physical evidence
would corroborate the murderer’s testimony and that the appellant
himself completely denied participating in the murder; with only
the murderer and the appellant present, and suicide ruled out due
to the victim’s wounds, it could not be said that counsel’s deci-
sions not to have the murderer declared an accomplice and not to
have the jury so instructed were anything but tactical, and there-
fore incapable of analysis as effective or ineffective; moreover,
counsel’s decisions were entirely consistent with the information
his client, the appellant, had given him; to have the murderer
declared an accomplice would have required an admission of some
participation on appellant’s part and would thus be entirely incon-
sistent with the defense of complete denial; the appellant could not
tell his counsel he did not participate in the murder and then have
his counsel declared ineffective for failing to present a defense the-
ory entirely inconsistent with the denial, for that result would be
akin to the doctrine of invited error.

5. ATTORNEY & CLIENT — FAILURE TO DEFEND A CRIMINAL CHARGE ON
THE BASIS OF INCONSISTENT DEFENSES IS NOT NORMALLY EVIDENCE
OF INEFFECTIVE ASSISTANCE OF COUNSEL. — The failure to defend a
criminal charge on the basis of inconsistent defenses normally is
not evidence of ineffective counsel; counsel’s actions are presumed
to be within the wide range of reasonable and professional assis-
tance.

6. ATTORNEY & CLIENT — EVEN ASSUMING APPELLANT HAD BEEN
DECLARED AN ACCOMPLICE, NO PREJUDICE WAS DEMONSTRATED —
CLAIM OF INEFFECTIVE ASSISTANCE OF COUNSEL NOT PROVEN. —
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Where, even assuming the companion had been declared an accom-
plice, there was other substantial evidence from which the jury
could have found corroboration of the companion’s testimony, the
appellant failed to demonstrate any prejudice from his counsel’s
failure to have the companion declared an accomplice, or from
counsel’s withdrawal of the accomplice instruction; the appellant
could not demonstrate prejudice, the second prong of the test for
ineffective assistance of counsel.

7. ATTORNEY & CLIENT — FAILURE TO GIVE INSTRUCTIONS FOR LESSER
INCLUDED OFFENSES NOT DUE TO INEFFECTIVE ASSISTANCE OF COUN-
SEL — THE INSTRUCTIONS WERE NOT AVAILABLE GIVEN THE PARTICU-
LAR DEFENSE PRESENTED. — The appellant’s argument that counsel
was ineffective for withdrawing instructions on the lesser included
offenses of second-degree murder and manslaughter was without
merit where, because appellant’s defense was complete denial, there
was no rational basis for giving instructions on the lesser included
offenses; since counsel’s decision to present the defense of com-
plete denial was entirely within the range of reasonable profes-
sional assistance, his decision not to pursue the instructions on
lesser included offenses was likewise entirely reasonable and con-
sistent with effective assistance; the instructions were simply not
available given the particular defense presented.

Appeal from Pulaski Circuit Court; Marion Humphrey, Judge;
affirmed.

J. Blake Hendrix, for appellant.

Winston Bryant, Att’y Gen., by: Brad Newman, Asst. Att’y
Gen., for appellee.

DoNALD L. CorsIN, Justice. Appellant, Dustin Vickers, was
convicted by a Pulaski County jury of first degree murder and sen-
tenced to life imprisonment. This court affirmed the judgment
of his conviction. Vickers v. State, 313 Ark. 64, 852 S.W.2d 787
(1993). Subsequent to the appeal, appellant filed a petition for
post-conviction relief pursuant to A.R.Cr.P. Rule 37. The only
claims presented in the petition which are relevant to this appeal
are three collateral attacks on the sentence relating to a claim of
ineffective assistance of counsel. See A.R.Cr.P. Rule 37.1(d).
After conducting two hearings, the Pulaski County Circuit Court
entered an order denying appellant’s petition for post-conviction
relief. Jurisdiction of this appeal from the denial of post-con-
viction relief is properly in this court pursuant to Ark. Sup. Ct.
R. 1-2(a)(5).
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We consider appellant’s first and second points for reversal
together, as they are so closely related. First, appellant contends
his counsel was ineffective for failing to renew a motion to hold
Dale Larque an accomplice as a matter of law. At the close of
the state’s case at trial, appellant’s counsel moved to have Lar-
que declared an accomplice as a matter of law. The trial court
reserved its ruling on the motion and counsel never renewed the
motion or obtained a ruling on it. Appellant’s second point is
that his counsel was ineffective for withdrawing an accomplice
instruction. Counsel tendered an accomplice instruction, but later
withdrew it believing it was not applicable. On direct appeal,
appellant raised the issue of Larque’s status as an accomplice.
However, this court could not address the issue because the issue
was not preserved for review. Vickers, 313 Ark. at 67, 852 S.W.2d
at 789.

Appellant argues the evidence presented at his trial proves
Larque was an accomplice as a matter of law. The significance
of Larque’s status as an accomplice derives from Ark. Code Ann.
§ 16-89-111(e)(1) (1987), which provides that a defendant can-
not be convicted of a felony upon the testimony of an accom-
plice unless corroborated by other evidence tending to connect
the defendant with the crime. Appellant argues that it is undis-
puted that he and Larque agreed to drive from their hometown
of Stuttgart to Little Rock to purchase drugs. Since there was
testimony showing Larque intended to use a gun to kill anyone
who tried to rip them off, appellant’s argument continues, a nat-
ural and probable consequence of their agreement to purchase
drugs was that someone might be killed, and Larque was there-
fore an accomplice to the murder. Appellant argues further that
he was prejudiced because there was no evidence to corroborate
Larque’s testimony as required by section 16-89-111(e)(1), and
but for counsel’s failure to have Larque declared an accomplice,
the jury would have entertained reasonable doubt as to appel-
lant’s guilt of first degree murder.

The state contends it is not the testimony at trial that is rel-
evant to this appeal, rather it is the testimony of appellant’s trial
counsel at the Rule 37 hearing that we should consider. Contrary
to the state’s assertion, we may consider the testimony given and
evidence received at trial and abstracted in appellant’s brief
because the entire trial transcript was admitted as an exhibit at
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the Rule 37 hearing. Although we have carefully considered the
evidence presented at appellant’s trial, we do not repeat it here
due to its length and because, for the reasons developed below,
resolution of appellant’s claim of ineffective assistance of coun-
sel does not require that we determine whether Larque was an
accomplice as a matter of law.

Counsel, J.W. Green, Jr., testified at the Rule 37 hearing
that he had practiced law for thirty years and had been a prose-
cuting attorney as well as public defender when he was retained
by appellant. Counsel stated that in his early discussions with
appellant, counsel eliminated self-defense as a possible defense
theory due to the location of the victim’s gunshot wounds. In
later discussions with appellant in which appellant denied com-
mitting the murder, counsel determined the defense should be a
complete denial of any participation in the murder. Counsel stated
he thought complete denial would be the best theory of defense
because, even though only Larque and appellant were present
when the murder occurred, he thought the physical evidence
would corroborate Larque’s testimony. The state points out that
appellant agreed to the defense of denial and chose to testify at
trial. His trial testimony was wholly consistent with the defense
of denial.

[1, 2] This court will reverse a trial court’s denial of post-
conviction relief only if its findings are clearly erroneous or
clearly against the preponderance of the evidence. Pertit v. State,
296 Ark. 423, 758 S.W.2d 1 (1988). This court summarized the
standard of review applicable to ineffective assistance of coun-
sel claims in Pogue v. State, 316 Ark. 428, 432-33, 872 S.W.2d
387, 389 (1994):

[Cllaims of ineffective counsel . . . must be examined in
light of the standard set in Strickland v. Washington, 466
U.S. 668 (1984). That standard provides a two-prong test
that must be met: (1) that the deficient performance of
counsel must have resulted in errors so serious that coun-
sel was not functioning as “counsel” guaranteed by the
Sixth Amendment, and (2) prejudice resulted which
deprived the petitioner of a fair trial. Id. There is a strong
presumption that trial counsel’s conduct falls within the
wide range of reasonable professional assistance, and the
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petitioner alleging differently has the burden of overcom-
ing that presumption. Wainwright v. State, 307 Ark. 569,
823 S.W.2d 449 (1992). In assessing trial counsel’s per-
formance, we make every effort to eliminate the distort-
ing effects of hindsight. Burnett v. State, 310 Ark. 202,
832 S.W.2d 848 (1992).

[3-5] The state contends that appellant’s argument amounts
to second-guessing counsel’s trial strategy. This court has repeat-
edly held that matters of trial tactics and strategy, which can be
matters of endless debate by experienced advocates, are not
grounds for post-conviction relief. Monts v. State, 312 Ark. 547,
851 S.W.2d 432 (1993); see Pogue, 316 Ark. 428, 872 S.W.2d 387.
We agree with the state that counsel’s decision not to have Lar-
que declared an accomplice was one of strategy, not one of inef-
fectiveness. Counsel testified he believed that the physical evi-
dence would corroborate Larque’s testimony and that appellant
himself completely denied participating in the murder. With only
Larque and appellant present, and suicide ruled out due to the vic-
tim’s wounds, we cannot say counsel’s decisions not to have Lar-
que declared an accomplice and not to have the jury so instructed
were anything but tactical, and therefore incapable of analysis
as effective or ineffective. Moreover, counsel’s decisions were
entirely consistent with the information his client, appellant, had
given him. Appellant assured his counsel he did not participate
in the murder. To have Larque declared an accomplice would
require an admission of some participation on appellant’s part
and would thus be entirely inconsistent with the defense of com-
plete denial. Appellant cannot have it both ways. Appellant can-
not tell his counsel he did not participate in the murder and then
have his counsel declared ineffective for failing to present a
defense theory entirely inconsistent with the denial, for that result
would be akin to the doctrine of invited error. This court has pre-
viously held that the failure to defend a criminal charge on the
basis of inconsistent defenses normally is not evidence of inef-
fective counsel. Jeffers v. State, 280 Ark. 458, 658 S.W.2d 869
(1983). Counsel’s actions are presumed to be within the wide
range of reasonable and professional assistance, Pogue, 316 Ark.
428, 872 S.W.2d 387, and appellant has fallen woefully short of
carrying his burden to prove otherwise.

[6] Merely for the sake of argument, we observe that,
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even if we make the assumption that the theory of defense pre-
sented on the facts of this case was erroneous or amounted to
ineffective assistance, appellant cannot demonstrate prejudice,
the second prong of the test for ineffective assistance of coun-
sel. Id. The record clearly supports counsel’s determination that
there was indeed other evidence to corroborate Larque’s testi-
mony. Larque testified that appellant drove them both to Little
Rock in a family member’s Nissan pick-up truck, where they
picked up the victim, Kenneth Jackson, and continued to drive
around Little Rock looking for drugs to buy. According to Lar-
que, appellant drove down Pratt Road and stopped at a building,
where appellant and Jackson exited the truck. Larque testified
that he had just exited the truck when he heard a gunshot; he
then saw appellant standing over the victim’s body and saw appel-
lant fire a second shot. The physical evidence showed that foot-
prints at the scene indicated appellant exited his truck, walked
behind the truck to the victim’s body, and returned to the truck.
Only one footprint was associated with Larque; it was found on
the right side of the truck, within two to three feet of the victim’s
tracks. The medical examiner testified the victim was shot twice
in the head. The first shot was from a distance of eighteen inches
to four feet and from an angle higher than the victim’s head. The
second shot was fired from very close or point blank range. Thus,
even assuming Larque had been declared an accomplice, there was
other substantial evidence from which the jury could have found
corroboration of Larque’s testimony. Therefore, appellant has
not demonstrated any prejudice from his counsel’s failure to have
Larque declared an accomplice, or from counsel’s withdrawal of
the accomplice instruction.

[71 Appellant’s third argument for reversal is that coun-
sel was ineffective for withdrawing instructions on the lesser
included offenses of second-degree murder and manslaughter.
As the state contends, this court effectively answered this argu-
ment on direct appeal when we held that, because appellant’s
defense was complete denial, there was no rational basis for giv-
ing instructions on the lesser included offenses. Vickers, 313 Ark.
at 68, 852 S.W.2d at 789-90. Since we have determined in the
instant appeal that counsel’s decision to present the defense of
complete denial was entirely within the range of reasonable pro-
fessional assistance, we find his decision not to pursue the instruc-
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tions on lesser included offenses was likewise entirely reasonable
and consistent with effective assistance. In fact, as we stated on
direct appeal, the instructions were simply not available given
the particular defense presented. /d.

This appeal is wholly without merit and the judgment deny-
ing post-conviction relief is affirmed.




